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TERMINATION OF
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THE FIRST

TWO YEARS

One of the most common enquiries

we receive is whether it is truly safe to
dismiss short serving employees who
may not be a good fit for the business,

with little or no procedure.

by Samer Cheaitou,
Trainee Solicitor, Just Employment Law
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Terminating employment can often be more straightforward in the first two years of the
relationship. This is because employees require two years’ continuous employment before
they can raise an ‘ordinary’ unfair dismissal claim at the Employment Tribunal.

However, there are other types of claim
which employees can bring in the first

two years of their employment.

AUTOMATICALLY
UNFAIR DISMISSAL

An employee can bring a claim for
automatically unfair dismissal from

day one of employment.

There are over 20 circumstances in which a
dismissal will be automatically unfair. Such
reasons include if termination is by reason
of the employee taking family related leave
(including maternity or paternity leave),
being a trade union member, raising a
flexible working request, making a protected
disclosure, raising a health and safety

concern or asserting a statutory right.

DISCRIMINATION

An employee is also able to bring
a discrimination claim from the

commencement of employment.

The Equality Act 2010 sets out a number
of protected characteristics, in relation
to which employees are protected from

discrimination. The protected characteristics
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are age, disability, gender reassignment,
marriage or civil partnership, pregnancy and
maternity, race, religion or belief, sex and

sexual orientation.

An employee may therefore claim that

the termination of their employment was
discriminatory. A common issue in this area
is where an employee is dismissed for poor
performance or excessive absence, but then

argues that this was on account of a disability.

For that reason, where an employer is
considering dismissing an employee with
any sort of chronic health condition, it is
recommended to get both occupational
health input and legal advice before

doing so.

PAYMENTS ON TERMINATION

Unless dismissed for gross misconduct, an
employee will usually be entitled to notice
pay on termination of employment. They

will also be entitled to a payment in lieu of

any accrued but untaken holidays.

Where termination payments have not
been paid in full, the employee can seek
to recover any underpayment at the

Employment Tribunal.

SUMMARY

Where an employer is considering
dismissing a short serving employee,
the safest option will always be to follow
the relevant procedure, such as a
disciplinary procedure or absence

management procedure, before doing so.

Where there is any possible argument that
the employee has done something, or has

a status, that might give them an argument
for automatic unfair dismissal, or where they
have a protected characteristic that may give
them a discrimination claim, it is important to

take legal advice before proceeding.

Just Employment Law are employment
law specialists with expertise in advising
employerson the risks associated with
terminating employment. If you are
interested in learning more about our
services, contact us on 0141 331 5150 or

at enquiries@justemploymentlaw.co.uk.
You can also visit our website at

www.justemploymentlaw.co.uk.



